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(A) The qualities and characteristics
(including individual demonstrations)
of the person’s products or services,
conditions or terms of sale, and service
capabilities; or

(B) The application or adaptation of
the person’s products or services for an
agency’s use.

(iii) Providing prior to formal solici-
tation of any covered Federal action
any information not specifically re-
quested but necessary for an agency to
make an informed decision about initi-
ation of a covered Federal action.

(iv) Participating in technical discus-
sions regarding the preparation of an
unsolicited proposal prior to its official
submission.

(v) Making capability presentations
prior to formal solicitation of any cov-
ered Federal action when seeking an
award from an agency pursuant to the
provisions of the Small Business Act,
as amended by Pub. L. 95-507, and sub-
sequent amendments.

(2) Professional and technical services.
(i) Payment of reasonable compensa-
tion made to an officer or employee of
a person requesting or receiving a cov-
ered Federal action, if payment is for
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any bid, pro-
posal, or application for that Federal
action or for meeting requirements im-
posed by or pursuant to law as a condi-
tion for receiving that Federal action;

(ii) Any reasonable payment to a per-
son, other than an officer or employee
of a person requesting or receiving a
covered Federal action, if the payment
is for professional or technical services
rendered directly in the preparation,
submission, or negotiation of any bid,
proposal, or application for that Fed-
eral action, or for meeting require-
ments imposed by or pursuant to law
as a condition for receiving that Fed-
eral action. Persons other than officers
or employees of a person requesting or
receiving a covered Federal action in-
clude consultants and trade associa-
tions.

(iii) As used in paragraph (a)(2) of
this section ‘‘professional and tech-
nical services’” are limited to advice
and analysis directly applying any pro-
fessional or technical discipline. For
example, drafting of a legal document
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accompanying a bid or proposal by a
lawyer is allowable. Similarly, tech-
nical advice provided by an engineer on
the performance or operational capa-
bility of a piece of equipment rendered
directly in the negotiation of a con-
tract is allowable. However, commu-
nications with the intent to influence
made by a professional or a technical
person are not allowable under this
section unless they provide advice and
analysis directly applying their profes-
sional or technical expertise and unless
the advice or analysis is rendered di-
rectly and solely in the preparation,
submission or negotiation of a covered
Federal action. Thus, for example,
communications with the intent to in-
fluence made by a lawyer that do not
provide legal advice or analysis di-
rectly and solely related to the legal
aspects of his or her client’s proposal,
but generally advocate one proposal
over another, are not allowable under
this section because the lawyer is not
providing professional legal services.
Similarly, communications with the
intent to influence made by an engi-
neer providing an engineering analysis
prior to the preparation or submission
of a bid or proposal are not allowable
under this section since the engineer is
providing technical services but not di-
rectly in the preparation, submission
or negotiation of a covered Federal ac-
tion.

(iv) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include
those required by law or regulation and
any other requirements in the actual
award documents.

(b) Only those communications and
services expressly authorized by para-
graph (a) of this section are permitted.

(c) The disclosure requirements of
paragraph 3.802(b) do not apply with re-
spect to payments of reasonable com-
pensation made to regularly employed
officers or employees of a person.

[72 FR 46329, Aug. 17, 2007]

3.804 Policy.

The contracting officer shall obtain
certifications and disclosures as re-
quired by the provision at 52.203-11,
Certification and Disclosure Regarding
Payments to Influence Certain Federal



Federal Acquisition Regulation

Transactions, prior to the award of any
contract exceeding $150,000.

[72 FR 46330, Aug. 17, 2007, as amended at 75
FR 53131, Aug. 30, 2010]

3.805

The Secretary of Defense may ex-
empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tions of this subpart whenever the Sec-
retary determines, in writing, that
such an exemption is in the national
interest. The Secretary shall transmit
a copy of the exemption to Congress
immediately after making the deter-
mination.

Exemption.

[72 FR 46330, Aug. 17, 2007]

3.806 Processing suspected violations.

The contracting officer shall report
suspected violations of the require-
ments of 31 U.S.C. 1352 in accordance
with agency procedures.

[72 FR 46330, Aug. 17, 2007]

3.807

Agencies shall impose and collect
civil penalties pursuant to the provi-
sions of the Program Fraud and Civil
Remedies Act, 31 U.S.C. 3803 (except
subsection (c)), 3804-3808, and 3812, inso-
far as the provisions therein are not in-
consistent with the requirements of
this subpart.

[66 FR 3190, Jan. 30, 1990, as amended at 67
FR 6120, Feb. 8, 2002]

Civil penalties.

3.808 Solicitation provision and con-
tract clause.

(a) Insert the provision at 52.203-11,
Certification and Disclosure Regarding
Payments to Influence Certain Federal
Transactions, in solicitations expected
to exceed $150,000.

(b) Insert the clause at 52.203-12, Lim-
itation on Payments to Influence Cer-
tain Federal Transactions, in solicita-
tions and contracts expected to exceed
$150,000.

[72 FR 46330, Aug. 17, 2007, as amended at 75
FR 53132, Aug. 30, 2010]
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3.903

Pro-
Em-

Subpart 3.9—Whistleblower
tections for Contractor
ployees

SOURCE: 60 FR 37776, July 21, 1995, unless
otherwise noted.

3.900 Scope of subpart.

(a) Sections 3.901 through 3.906 of this
subpart implement 10 U.S.C. 2409 and 41
U.S.C. 265, as amended by Sections 6005
and 6006 of the Federal Acquisition
Streamlining Act of 1994 (Pub. L. 103-
355).

(b) Section 3.907 of this subpart im-
plements Section 15563 of the American
Recovery and Reinvestment Act of 2009
(Pub. L. 111-5), and applies to all con-
tracts funded in whole or in part by
that Act.

[74 FR 14634, Mar. 31, 2009]

3.901 Definitions.

As used in this supart—

Authorized official of an agency means
an officer or employee responsible for
contracting, program management,
audit, inspection, investigation, or en-
forcement of any law or regulation re-
lating to Government procurement or
the subject matter of the contract.

Authorized official of the Department of
Justice means any person responsible
for the investigation, enforcement, or
prosecution of any law or regulation.

Inspector General means an Inspector
General appointed under the Inspector
General Act of 1978, as amended. In the
Department of Defense that is the DOD
Inspector General. In the case of an ex-
ecutive agency that does not have an
Inspector General, the duties shall be
performed by an official designated by
the head of the executive agency.

[48 FR 42108, Sept. 19, 1983, as amended at 66
FR 2127, Jan. 10, 2001]

3.902 [Reserved]

3.903 Policy.

Government contractors shall not
discharge, demote or otherwise dis-
criminate against an employee as a re-
prisal for disclosing information to a
Member of Congress, or an authorized
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